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OP1 NI ON

Goddard, P.J.

This is an appeal froma judgnent pronounced on a jury
verdict dismssing a suit by Plaintiff Elena Turner Smth against
Def endants David E. Partridge and his enpl oyer, Bevco Parking
Conmpany. The suit sought damages as a result of a vehicul ar
acci dent occurring on Septenber 28, 1990, about 9:00 a.m The

jury verdict found the fault in the accident should be attributed



75 percent to Ms. Smith and 25 percent to M. Partridge. The
jury's verdict was inplicitly approved by the Trial Court in
overruling the notion for a newtrial, which raised the

preponderance of the evidence issue.

Upon appeal she raises the foll ow ng issue:

VWHETHER THE JURY VERDI CT WAS CONTRARY TO THE
VEEI GHT OF THE EVI DENCE TO | NDI CATE PASSI ON, PREJUDI CE
OR CAPRI CE OR THAT THE JURY ACTED UNREALI STI CALLY BASED
ON THE EVI DENCE

At the outset we point out that an issue on appeal
rai sing the question of preponderance of the evidence as to a
jury verdict approved by the trial court presents no issue that

an appellate court nmay consider. Shelby County v. Barden, 527

S.W2d 124 (Tenn.1975); England v. Burns Stone Co., Inc., 874

S.W2d 32 (Tenn. App. 1993). The proper issue to raise under these
circunstances is that there is no material evidence to support
the jury verdict. W accordingly will treat this appeal as

rai sing that issue.

Only the drivers of the two vehicles invol ved
testified, and their testinony is in stark contrast. It is M.
Smith's insistence that she was driving in a southerly direction
on a 26-foot-w de access road parallel to the Al coa H ghway in
Bl ount County, near the airport, approaching the exit of
McDonal d's restaurant as she was proceeding to her place of

enpl oynent, a steak house sone short distance south of the exit.



She saw the vehicle operated by M. Partridge, a one-half-ton
truck, at the drive-in w ndow of McDonald's, and saw it begin to
nove toward the access road. She did not continue to | ook at the
truck, but rather straight ahead, when suddenly the truck exited
fromthe MDonal d's property into the access road and struck her
vehicle in the driver's side door. At the tine, her vehicle was
entirely on the right side of the imaginary center line of the

access road, which had no painted |ine.

On the other hand, it is M. Partridge's insistence
that he proceeded to the intersection of the exit from MDonal d' s
restaurant and the access road, that he stopped, |ooked to his
l eft, saw no vehicles in that direction, and then, because bushes
were obscuring his vision to a degree to the right, pulled six to
seven feet into the access road. He then observed the Smth
vehi cl e about the instant the two vehicles collided. At that
time, Ms. Smith vehicle was several feet to the left of the
center of the access road and his truck was never across the
center, the front being only six or seven feet into the access

road.

We conclude, in light of the foregoing, that there is
mat eri al evidence fromwhich the jury could apportion the fault

of the parties as it did.

In conclusion, we note that Ms. Smith, when asked to

identify any witnesses to the accident, naned her supervisor at



the Steak House and stated that "he evidently was behind ne."
This witness, however, was never called to testify, nor was his

absence expl ai ned.

For the foregoing reasons, the judgnent of the Trial
Court is affirnmed and the cause remanded for collection of the
costs below. Costs of appeal are adjudged against Ms. Smth and

her surety.

Houston M Goddard, P.J.
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Her schel P. Franks, J.

Don T. McMirray, J.



